
J
ay Spievack: Okay, the deal. We’re talking
about two businesses that are in love with each
other and they’ve got a matter of days in which
to close a billion-dollar deal. Your company an-
nounces its intent to buy another company and
you are potentially facing their past liabilities.

Mark Charron: You need to dig right in and start looking
at the exposures. If you’re coming up with exposures and
not seeing a corresponding insurance program or accrual on
the balance sheet, that needs to be reflected in the purchase
price or in some other way.

Ken Morris: It’s critical to understand the historical pic-
ture—the entities’ antecedents. If companies A, B and C
form some conglomeration, what happened before A? Was
A formed by Z and Y? And did Company P have a 40 per-
cent interest in that? If a company is the conglomeration of
predecessors, like AgrEvo, you have to go back several
decades, because environmental Superfund and other lia-
bilities may or may not have a mortal lifespan. 

Barbara Price: A company that Phillips acquired had
some liabilities it wasn’t aware of. They were being totally
open and honest, but we got some liabilities no one knew ex-
isted. The typical boilerplate legal representations and war-
ranties in many deals simply do not anticipate this situation.

Ken: Pre-contract and post-contract charts are very use-
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ful. Before the deal, they help you focus in on the expo-
sures; after the deal is written and the indemnities are fixed,
it’s useful to get your hands around exposures and see
where there are insurance coverage or other gaps.

Jay: We’ve focused on two important issues. First, how
the liabilities are going to be spread between the two com-
panies in terms of indemnifications. As Barbara points out,
the typical indemnification may not be enough. Second,
how will the liabilities be spread among insurance compa-
nies or risk retention mechanisms. I agree with Ken that
charts are very helpful in this regard. Bill, your company
has gone through divestitures and liability issues and reor-
ganizing. How do you handle these issues when they arise
post-merger?

Bill Strening: Hopefully, you’re clued in before any
definitive agreement to merge is executed, so you can ask
the right questions and get the business people to think
about how they want to structure the deal. Do they want it
to be an acquisition of stock or purchase of assets? I don’t
think you can write a blueprint for due diligence; you have
to prepare for each particular situation.

Barbara: I’ve never been given the time or the money to
do that. I’ve had to narrow down very quickly where the
risks are and what, in the end, is going to really matter. For
example, if we were going to buy another oil company, I’d
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past ten years, I’m in good shape with
the current policies,” and then you
find out that there’s only $10 million.

Jay: That’s a good point. I would
also want to ask, “Have you had any
big insurance coverage litigation?
Have you settled any big claims?” We
always put in our insurance coverage
settlements that if we sell the compa-
ny, we can disclose this confidential
agreement to a buyer or to a seller so
that they will get a sense of what’s ex-
hausted. And it’s a very important
question because $50 million may be
more like a dollar forty-nine and a
cup of coffee.

Mark: For organizations that have
a checkered heritage—mergers, ac-
quisitions, spin-offs, etc.—tracking
corporate history is a challenge. A
manufacturer, for example, can have
discontinued products jump up later
and turn into some very large claims. 

Kenneth: One of the classic situa-
tions is when you buy a company,
you actually take on what they call a
D&O policy, and once you’ve affected
the deal that policy generally ceases
to exist due to the change in control
of the acquired company. You’ve then
got to figure out whether you want to
purchase a separate policy for that
subsidiary or apply claims against an
escrow, or both. Part of it depends on
how you acquire the target and
whether it is to have some financial
independence. Also, whether your
limits now for the larger enterprise
are adequate, or if you’ve included all
the entities that are supposed to be
included. This effects liability poli-
cies, property policies, workers’
comp, the whole range. But moving
from pre-acquisition to post-acquisi-
tion requires you to look at your cov-
erages and your record with the vari-
ous insurers, so that you don’t miss
something.

Ken: Your due diligence is building
for pre- and post-mergers. That’s why
charts are helpful. It is also crucial
that there is a dialogue, so that if
there is a past history of particularly
heinous exposures, the information
and history is brought to light. The
interpersonal dynamic is crucial. Due
diligence can’t be force-fed . 

Jay: Alicia, this is a role I’ll only get
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tire thing, or is in a deal involving
two or more surviving entities trans-
ferring risks, I focus on two things:
first, the pertinent information and
legal risk transfers; second, how to
draw up a proactive legal document
favoring my client in the responsibili-
ty for the handling of future un-
known risks and expenses that be-
come claims. I want the institutional
knowledge of claims that might arise
ten years from now, which the ac-
quirer-successor can use to its bene-
fit: how operations were closed
down; relevant insurance history. We
also need to focus on post-merger is-
sues. How will the warranties meet
the needs of the deal, as Barbara

mentioned, and how will they expose
my client? Ken Morris raised another
issue; let’s say we’re in a self-insured
situation, but we’re buying a compa-
ny that had historical insurance from
one carrier, or a few carriers, for a
number of years. I would ask the car-
rier, “You’ve had a relationship with
this company; what kind of tail or
claims management policy can I buy
from you?” This gives them an incen-
tive to sell you something so that if
problems arise, they can make
money and you get to hedge against
the risk in the future. You also have
to understand the real exposures and
make sure that if there are going to
be layoffs, the institutional knowl-
edge is accessible. You need to do
meaningful, creative and low-cost
searches that can cut down risk.  

Charles Dougherty: There is also
an issue about whether there are any
limits left. The existing company may
have already used them up. So, on a
first look you say, “I’ve had $50 mil-
lion of liability insurance over the

ask if they were ever in the pesticide
business. If they were, I know they’re
going to have groundwater contami-
nation that might take years to clean
up. If they weren’t, I go to the next
problem on my list.

Jay: So you’ve thought about the set
of key exposures that concern you.

Barbara: Exactly. 
Bill: Our role is to raise these is-

sues in the consciousness of those
who make decisions. You can’t elimi-
nate all problems, but you can give
the decision-makers as full a set of in-
formation as possible.

Alicia Junta: The way I see it, I’m
not only in a position to tell them
what their exposures are, but I’m also
expected to find solutions. I’m not
there to say, “You can’t do this be-
cause I don’t like an exposure you
may be picking up.”

Mark: Yes. We try to help our
clients understand how information,
data and history impact the purchase
price. Accessing value and risk in the
transaction price is key.

Barbara: It is very hard for business
managers who are looking for a deal
to hear you when you try to warn
them about these things. When peo-
ple aren’t ready to hear you, they
aren’t going to. The question is, what
risks are big enough to kill the deal?
And if it’s $50 million before it affects
the deal, then there are things I don’t
even think about.

Kenneth Levinson: I’ve never seen
a situation where people did not want
to know what they were getting. So
wherever the data is, get it. Get per-
mission to look at it if you can’t take
it out of the room. Talk to their out-
side advisors, like lawyers, accoun-
tants, brokers. Find out the insurance
company’s institutional knowledge of
the target company. Insurance is a
mammoth database of history and ex-
posures. Interview employees, ask
them what they know, what they are
concerned about, what risks haven’t
been discussed or reserved. And look
at purchasing excess protection, tail
insurance, run-off, things like that.    

Mark: What are the key issues that
you advise management on, Jay?

Jay: If my client is buying a piece
of the company as opposed to the en-
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here. One is to identify the key issues
or exposures. Two, we want the in-
surance history, to go back and possi-
bly talk to the insurers about a deal so
we know that they’re on board if we
need them. We want to know who
the brokers were, and how we can go
back and get information. With re-
spect to the drafting of the contract, if
we’re not buying the whole company,
we want to be aware of problems that
the company didn’t know it had.
Also, be careful to get the right tail or
run-off coverage.

Mark: Many changes are taking
place from a jurisdictional interpreta-
tion of insurance coverages. What re-
lated issues do risk managers need to
be looking at in the deal sense?

Jay: You want to make sure that as
laws emerge and develop on the basic
insuring language within a given
state, you’re aware of it, so you can
equalize your policies with the cover-

age of someone the same size as you,
paying the same premium, who’s in a
state with a better interpretation of
that insuring language law. 

Kenneth, we’re seeing a lot of al-
liances in your industry. How does
that affect risk transfer issues? 

Kenneth: The airline industry has
decided that it ’s unwilling to go
through regular form mergers and ac-
quisitions. So we’re looking for ways
to extend our systems without bor-
rowing or extending the capital, both
financial and human. These alliances
are still evolving, and require a great
deal of thought about how to identify
the joint risks and exposures, what
coverage levels are appropriate both
in dollar and content, and how you
respond to a major event. There are
code shares, where one airline will
have the ability to sell seats on anoth-
er airline; if that other airplane goes
down, how do you sort that out? This
is complicated by the fact that the
American judicial system ends up
with different levels of damage
awards than the European system or
an Asian system might. So even
though the airlines have a plan about

how this should be divided, the
lawyers representing the victims may
seek to get the deepest pocket. Then,
the question is how do you defend
claims? Who has decision-making au-
thority on settlements? Whose insur-
ance policy will be hit with the loss? 

Jay: The Swiss Air crash brought
many of these issues to light. Do you
have recommendations as to how to
identify and solve these problems?

Kenneth: Most of the airlines that
are creating or extending their al-
liances have begun to come to grips
with these issues. IATA holds a series
of meetings where all the airline risk
managers come together and talk
about industry-wide problems. The
NTSB held a seminar a couple of
months ago where representatives of
Delta and Swiss Air talked about their
recent accident, and what happened
on site. People need to learn from
each other, from the exchange of in-

formation and experiences. To answer
your question, inter-airline and inter-
industry information exchanges, like
this panel, are a good way to learn.
But there is no magic bullet to assure
those things get worked out by con-
tract or on the ground.

Jay: Charles pointed out that when
you’re buying the small private com-
pany the indemnity may be nice on
paper, but it may not get you to the
end of the deal. Big companies—and
little companies—often can’t find the
old insurance policies. 

Ken: You have to do homework, re-
tain an insurance archeologist. It re-
quires both discipline and a game
plan. You have to decide who to en-
gage, what periods to cover, the initial
structure and the budgetary consider-
ations. Are there companies who were
former members and can still draw on
those policies, even though the part-
nership was years ago? 

Bill: Also, in investigating a com-
pany’s history in terms of their de-
partment organizations, if its current
occupants don’t know, you ask,
“Well, who would know?” And if
they’re retired, maybe you need to go

to play once: I’m the CEO and I ask
you: “How are you going to help me
find the solutions for the drug com-
pany that we’re buying tomorrow?” 

Alicia: Well, we’re heavily self-in-
sured, so we make sure the company
we’re buying is adequately reserved,
whether they have adequate accruals
for claims. We look at their past ex-
posures, and whether we need to set
up any additional reserves for possi-
ble exposures going forward.

Bill: The first place we look is the
balance sheet: What’s been accrued
for? What kind of liabilities are car-
ried by insurance? How large is the
self-insured retention or deductibles?
How were they carried in the past?
You ask these questions to get a good
idea of where you might have gaps.
And then you have to try and recon-
cile whether or not the company has
made adequate reserves all along.

Jay: Mark, what if the company

hasn’t been adequately reserved?
Mark: More often than not, you’ll

see that the target client has not ade-
quately addressed reserves from a bal-
ance sheet perspective. Oftentimes,
from a claims perspective, you may
see an escrow account being set up. If
there is a valid dispute between the
valuation, you might agree to a dollar
amount in escrow that could be used
in the event that the deal price in-
cludes a certain amount and beyond
that, the escrow would be brought
into place. That creates some very in-
teresting dynamics on who’s going to
be handling the claims and who’s got
control of settlements after the fact.

Charles: We’ve focused on large
acquisitions. I think we also have to
be wary of the small ones. Sometimes
small, privately-owned companies’
risk management philosophy is to
make themselves judgment proof.
They have essentially no insurance
and the owners are not going to be
held liable on a personal basis and if
something happens they just fold up
shop. Buy one of those companies
and you’re buying a host of trouble. 

Jay: Some ideas have come across

a r c h e o l o g y
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Jay: What if it’s a company you
bought and they didn’t have the self-
insurance; they had their insurance
companies and then they are merged
into your company?

Alicia: We would get rid of their
coverage as soon as possible and take
over the claims handling internally. 

Jay: Charles, have you run into the
situation where you are back into the
insurance system?

Charles: Yes. I think to some ex-
tent we’re all mixing self-insurance
retention and actual insurance. But
we’ve had policies going back some
years and did keep track of the claims
and realized that we’ve exceeded
some retentions, and we have the
possibility of getting some money
back. I think the key is to treat all
claims as if we were truly self-in-
sured. And if we can do that, we
demonstrate our good faith in han-
dling the claims to the insurers. The
second key element is documenta-

too much time looking for anything.
Jay: Alicia, your company has a

strong claims handling philosophy. 
Alicia: We’re heavily regulated by

the FDA and similar European orga-
nizations, so we go through a rigor-
ous quality control process. Our phi-
losophy is that we’ve done the best
we can as far as clinical trials, warn-
ing customers of the inherent risk in
taking any kind of pharmaceutical
product, therefore we have an in-
house staff who rigorously defend all
liability claims. We don’t use an out-
side adjusting firm or insurance com-
pany, who typically would rather set-
tle claims quickly. We stand behind
what we’ve done. I’m responsible for
funding the litigation or possible
judgment that may result from prod-
uct liability litigation and for setting
up those accruals, making sure
they’re adequate, so I have ongoing
discussions with the legal department
on how those claims are progressing.

back to talk to some retired people
and see what they recall. We had the
same risk manager for years who was
very diligent in maintaining policies,
so when he retired, he had a very
good index.

Jay: I recommend to clients that
they set up an arrangement that be-
fore the broker destroys any policy
information, they’ll allow you to get it
back. So write your brokers and tell
them to give you right of first refusal. 

Charles: The bigger brokers are
now consolidating and have a real
space pressures. The first thing
they’re going to do is pitch out the
things that they no longer have the
contracts for.

Ken: I think that it is absolutely
crucial that that task be undertaken
while that fiduciary obligation is still
alive and well. Because when it’s
gone, five or ten years later, you go
back to the mom and pop broker,
and they’re not really going to spend

d i a l o g u e
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taken a preliminary look at your
claims, we’ve looked at the years
that were involved and if we take
this approach, you’ll maximize
coverage for the major claims
against you.” 

Let’s talk about getting insurers
to the table. How do you get to
the right people to settle the
claims?

Barbara: Well, we do some in-
house, but we also used some out-
side people who had done this be-
fore and knew where to go in the

particular insurance company. In all
cases, we walked in with a draft of lit-
igation complaint, prepared to file.
We said, “This is it, here’s what we
have and what we’re going to file.
Here’s the other piece of paper which
is a standstill. Which would you like
to get signed?” And in almost every
case, we were able to get a standstill. 

Mark: I think all this is very impor-
tant when put in the context of claims
and litigation administration. Claims
and litigation represent the compa-
ny’s variable cost in its risk manage-
ment program and that cost for most
large companies is going to disorient
the fixed cost aspects. So while every
company is different, it’s clear that a
philosophy and claims handling com-
mitment is a key step in setting up a
claims administration program.

Kenneth: You need to do your
homework well in advance. You need
to have calm, sit-down discussions
with the heads of claims of the major
insurers and decide how you are
going to manage cases, what kind of
liaison will be affected between in-
house and outside counsel, the com-
munications requirements of the risk
manager, and so on. When it comes
to to defending the company in court,
a lawyer wants to maximize your
chance for success, whereas the com-
pany may not want to see certain
kinds of arguments. These sort of
catastrophe cases are the perfect ex-
ample of hard cases making bad law.
You may win the battle but lose the
war, both economically and in the
public relations environment. 

Jay: Let’s talk about the crisis, the
vapor explosion, the airplane crash.
We’re at the accident site. How do

or how much of it has been exhaust-
ed, and tell you the different types of
releases that you can do. But let’s take
the litigator and the legal issues out of
the business decision by leaving me at
home when it comes time to negotiate
the deal. The last thing you need is
two lawyers talking about how they’re
going to prevail on the law and what
the legal issues are when you’re trying
to strike a business deal.” 

Barbara: We’ve negotiated stand-
stills where they couldn’t sue and we
wouldn’t sue and we’d try to cut a
deal. If we couldn’t cut a deal, then
we would all go back to suing. But in
every case except a few, we were able
to reach an agreeable settlement. 

Jay: As we’ve discussed, being able
to do so relies on having a reasonable,
but aggressive, view of what your po-
tential exposures would be, and un-
derstanding where your insurance is
and how the law in various jurisdic-
tions might apply to insuring your
claim. The insurers also need to know
that the company is serious about liti-
gation in the absence of a fair deal,
and that you’ve taken the reasonable
steps to protect your maximized in-
surance coverage claim.

Ken: Experienced outside counsel
can play an invaluable role in telling
you what your odds of success are in
a certain jurisdiction. If you have a 20
percent chance of winning if you take
it to court versus an 80 percent
chance, that will color your negotiat-
ing strategy. So it’s a partnership be-
tween outside counsel and the com-
pany and the in-house counsel and
the business people. 

Jay: One of the things I say when I
pitch a piece of business is, “We’ve

tion. Insurers are looking for very
detailed information about claims,
and unfortunately, they go back a
long time and there are boxes and
boxes of them. Also, if you have
many insurers involved in the pro-
gram and you’re trying to get
agreement among them, you have
to bring more to the table because
they’re going to have different
policies and different agendas as to
where they want to see these
claims fall out.

Jay: And that requires under-
standing your liabilities, insurance in
place and the possibilities for maxi-
mizing coverage in the jurisdictions
in which you’ve done business. It re-
quires good liability/assets/insurance
assets modeling. Ken, what kind of
things have you done in that regard?

Ken: It’s crucial to maintain excel-
lent documentation on policies and
carriers, limits, brokers and claims.
Mergers, acquisitions and joint ven-
tures are happening in such a frenetic
fashion that you must have a rigorous
approach to what you have and what
you need to get. We retained an in-
surance archeologist and have uncov-
ered millions of dollars of policies or
policy documentation. 

I’ve also taken a lesson from our
European colleagues. We’ve had suc-
cess with a nonconfrontational ap-
proach. We have a dialogue, a discus-
sion. Sometimes you need to litigate,
but sometimes you can agree with a
carrier by bringing good information
to the table.

Jay: A good way to find old poli-
cies is to follow who handled the
claim aspects of the liabilities. We
were missing five years of policies and
followed back the trail of people and
came to this manager. One of my as-
sociates happened to lean against a
cabinet and saw some papers behind
it. She picked them up and there was
about $25 million in coverage. 

Once we have appropriately pro-
tected our clients against their insurer
filing declaratory judgement actions
in jurisdictions with bad insurance
coverage laws, I tell them, “I will edu-
cate you on the insurance and on
how the deductibles play out and
whether the policy’s been exhausted



surance brokers and operational peo-
ple. We have accident drills. What
happens in the period of time be-
tween the incident and when the go
team gets to the site to take charge.
Communications. If you make the
wrong statement or the press picks
up the wrong sound bite, you are for-
ever going to be remembered by it.

Barbara: And you can’t always as-
sume that your designated spokesper-
son is available. You have to have
contingency plans. When we had our
accident in 1989, some of our spokes-
people were at a funeral. 

I also feel strongly about data. I
want all I can get. And if the data says
I have a bigger problem than I
thought, I’ll deal with that. I had peo-
ple taking air samples while the fire
was burning, during the whole clean-
up process, and when we brought the
remaining structures down. Because
in the end, if I did expose people to
harmful materials, I did it. Period.
Nothing would change that. If I
didn’t, I wanted the data to show I
didn’t. And indeed we had data on
top of data that indicated that while
the black smoke was bad—and I
don’t want to minimize that—we
never exposed anybody above any
recommended exposure level. And
when the lawsuits began, we pulled
that data and these claims went away.

Charles: The philosophy should
be to immediately demonstrate your
moral responsibility. You may not say
it outright, but by your actions you
demonstrate that you are an upstand-
ing citizen in the community. You
can do that through the simple and
direct communications that Kenneth
was talking about. You can shut
down a facility that makes the same
product, in the same manner, which
shows that you don’t understand
what went wrong, and you’re not
going to take any further chances. 

Barbara: I agree. It’s important to
accept responsibility. Planes aren’t
supposed to crash, plants aren’t sup-
posed to blow up. If a Phillips
Petroleum Company plant goes up,
Phillips has to own that 100 percent. 

Jay: Barbara, you collected informa-
tion but didn’t disseminate all of it.

Barbara: Right. I couldn’t reveal

speculate. You have people on the site
and people back at headquarters.
How do those two parties deal with
the press, the families, the victims,
the community? Who’s going to say
what? This is a critical element in the
communications plan. 

We have what we call “go teams.”
I’m on one, along with corporate
communications, finance, lawyers, in-
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you handle the press?
Kenneth: There is no substitute

for accurate, timely and consistent
information. You have to have some-
one responsible for making the pri-
mary contacts with and answering
questions from the press. You must
separate fact from fiction or specula-
tion. If you don’t know, you don’t
know, and you say so. You don’t
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can divide it into three phases: Pre-in-
cident, when you have the luxury of
searching, forming a team and a plan,
doing the practice with the press.
Phase two is where you cover issues
that Kenneth talked about, the media,
preserving the company’s credibility;
and phase three is where you draw on
the capital that you’ve developed with
governmental agencies. 

Charles: In our industry there is a
tremendous amount of chemical
background information we can pro-
vide to the regulatory industries, in-
cluding testing information and sam-
ples, so they can understand what our
product is about. We have episodic
risk management, where we look at
an inventory of material and what the
impact is. Is it possible for it to dis-
perse over certain areas? It’s impor-
tant to distribute that to local authori-
ties in advance.

Jay: Episodic risk management
means looking at what could be re-
leased and saying it’s only going to

spread this far, no farther?
Charles: Right. A dispersion

model. Having that information up
front and being able to communicate
it to the local authorities is important.
Respect has to be built with the local
people—mayors, police and fire de-
partments, whoever is responsible for
emergency response in the area.

Jay: Let’s talk about the victims,
the dead, their family, the injured and
the people that we send to the scene. 

Kenneth: We have what we call the
ASSIST program: Assistance Support
Services Incorporating Specialized
Teams. They are trained as the North-
west family liaison people who will go
to the site or escort the families to the
site to deal with the realities of the ac-
cident. They help with personal effects
recovery and getting people to the
hospital. There is nothing they aren’t
empowered to do: make their trans-
portation arrangements, take care of
the lodging, get them clothes, help
with shipment of remains, bring other

what the results were, I could say
what was being done to collect the
data. And I think that makes a big
difference. Now, within the plant it-
self, there were other kinds of data
that we were collecting because we
had to be able to get firefighters in to
certain areas. We had to find out
whether asbestos levels were too
high, so those angles had to be ana-
lyzed very quickly. This is where
government agencies and regulatory
bodies can be very, very helpful. I
called some of them and said,
“Where in the heck are you? I want
somebody out here.” In our case, one
of the most helpful was the woman
who chaired the local Emergency
Planning Commission. She had al-
most no chemical or operational un-
derstanding, but she had the trust of
the community, so that you could get
her involved and she could go before
the public and say, “Well, they’re not
hiding it from me.” And that makes a
difference. Kenneth made the point

that if you lose credibility or put false
information out, you’ll never get over
it. Look at Valdez. Exxon had to be
one of the best in the world techni-
cally at handling the problem they
faced, but from the way they handled
that on the front end, they spent lit-
erally billions and never recovered in
the mind of the general American
public. And yet, the Coast Guard will
tell you there is not another body in
the world that could have done what
Exxon did, technically. 

Kenneth: You also have to look at
how your own people are notified.
How do you find out, when you’re a
diverse national or international or-
ganization, that something has hap-
pened? We have an automated si-
multaneous call system, called “Dia-
logic,” which sends out something
like sixty calls with a prerecorded
message that gives the basic informa-
tion: what happened, when, flight
number, location, survivors—what-
ever is known. You get consistent in-

formation and people start doing
what they’re supposed to do. 

Jay: How do you deal with the bad
information that’s out there that all of
a sudden gets attributed to you?

Kenneth: You have no ability to
control the press, with the possible
exception of securing an accident site
for purposes of investigation. The re-
ality is that pictures are going to come
out. You might even see it first on
CNN these days. If there is misinfor-
mation out there, you’ve got to have a
single point of contact responding to
it. And if the press sticks a micro-
phone in your face, you have to resist
the temptation to get yourself plas-
tered on the national news and in-
stead tell them to address that ques-
tion to corporate communications.
You also have to be aware that cell
phones can be monitored. You must
be very careful in your medium of
communications, because if you say
something that looks to a court like
an admission of liability, you can’t

undo it. Use land lines if you have
them; use encrypted fax or e-mail if
you can. We make sure our IS people
come out to the site and bring our in-
ternal communications systems. Fi-
nally, keep what data and informa-
tion you need, and get rid of the rest.
That’s classic litigation tactics. 

Barbara: We set up accordion files
along the floor in alphabetical order
and any data anybody got, they put it
in that file. We told our people to put
down data, not theories. You put
down what you know. Period. And
then we showed the EPA and OSHA
the files and the Xerox machines and
said, “Here it is. The only thing we
ask is if you make copies or if you
take anything out, put it right back
in the place where it was.” We made
it all available. And that defused a lot
of the trust issues that you have with
some of the regulatory agencies. 

Ken: You can’t handle these things
by hipshooting. You have to have a
protocol and process in place. You

“ M e r g e r s ,  a c q u i s i t i o n s  a n d  j o i n t  v e n t u r e s  a r e  h a p p e n i n g  i n  s u c h
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family members to them, anything.
The families may be coming from all
over the world. Most importantly,
they facilitate communications. You’ve
got cultural questions, language ques-
tions, all in the midst of the most trag-
ic loss that anybody can imagine.
Their whole world has changed in the

blink of an eye. So the ASSIST team is
a very important part of the process.
Not only do the family members need
counseling afterwards, which we offer
them both on-site and after they go
home, but our employees who are
part of this process need it. We must
take care of our own people, anybody
who goes to the site. 

Jay: Do you have them involved in
the victim recovery?

Kenneth: No. Victim recovery and
identification is actually handled sep-
arately as a result of recent legislation,
and are the responsibility of the local
coroner or medical examiner. 

Barbara: When our accident oc-
curred the advice from psychologists
was that if our people wanted to help
try to find the missing, we should
allow them to help. And we did. But
if you read the psychological litera-
ture now, they’ll tell you that your
own employees should not, unless
there is some very special circum-
stance, participate in that process. But
I agree you must handle the psycho-
logical side. Even for people who
didn’t have anything to do with the
accident, but work in a similar opera-
tion, we found extremely high bene-
fits by having psychologists meet with
them. We opened up centers all
around the community near where
our accident occurred. Now when we
experience any accident involving a
serious injury, we send a psychologist
to debrief and work it down. We feel
we’ve helped the people, but we also
have a lot fewer tag-on lawsuits,
claims of psychological problems.

Charles: We had our own incident
in 1991. Fortunately for us, there was
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only one death. There were a number
of injuries. One of the things that was
important to us was how we dealt
with the community. We had people
knocking on doors, demonstrating
moral responsibility, finding out if
people were okay, if they had any
questions or concerns, telling them

what was going on with the plant,
how it’d been safely shut down. If we
had to do it again, the only thing we
could do better is take a broader spec-
trum of the community. Go to more
people than you think is necessary. 

Jay: I want to thank everybody for
participating. Let’s go have dinner.
Those of you on the phone, you can
have dinner too, but not with us. 

Mark: We’ll send you the bill. 
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